In working out the details of the great pleading reform of 1848, the New York "Commissioners on Practice and Pleadings" attempted to employ a technique based upon two utterly inconsistent principles. The failure of the courts which have had to interpret the Code to recognize this inconsistency has been one of the prime causes of the difficulty experienced in carrying out the pleading reforms intended by the codifiers. On the one hand the codifiers intended to ameliorate the harshness and inelasticity of the common law system of pleading by the adoption of equitable principles. On the other hand they desired to make an inelastic code-a statute-so that judge or lawyer might read and see at a glance what the procedural rule was. One was a principle looking toward convenience in trial work--ease and efficiency in doing court business; the other was a principle of rigidity, and, as apparently it was hoped and expected, of clarity and definiteness.' The result of attempting to serve both these incongruous ideals at the same time is well shown in the matter of joinder of parties. The Commissioners say that they intend to adopt the equity principle: 2
On the development of the idea of codification in the first half of the nineteenth century, see Hepburn, The Historical Developmwnt of Code Pleading (1897) sees. 1-7, 65-82. On the need of definiteness in procedural rules afforded by statutes, see ibid. sec. 224. For the rather different modern view exemplified in the advocacy of the rule-making power in the courts see COMMENTS (1922) 3r YALE LAW JOURNAL, 763, citing authorities. Cf. Crouch, J., on the new Civil Practice Act of New York in Sherlock v. Manwaren (1924, App. Div. 4th Dept.) 2o3 N. Y. Supp. 7o9, discussed infra.
'First Report of the Commissioners on Practice and Pleadings (1848) 124. (Italics here and elsewhere are mine unless otherwise indicated.) The quotation indicates how far those courts and authors who favor construing the code so that former legal rules apply to legal actions, and equitable rules to equitable actions, are from the idea of the code reformers. They favored what they elsewhere referred to as a "blended" system; some of those who came after would resurrect the old outworn distinctions. Compare Report,' supra, at p. 145: "The wit of man could never assimilate the action of trover and a suit in equity. The question then really comes to this: Shall the separate systems of law and equity be continued, or shall they be blended in a uniform mode of proceeding? On our part, we have no difficulty in answering, that they should be blended. We think that the present constitution of the state indicates it, that the people expect it, and that the highest policy requires it." Elsewhere they speak of the "two most prominent features" of their former report as "those relating to the abolition of the common law forms of action, and to the union of legal and equitable remedies in a common system." Supplement to Code of Procedure, Temporary Act (1848) 3. See also Cook, Equitable Defenses (1923) 707 , by the present writer.
[8s71 "The courts of law generally administer justice between those parties only who stand in the same relation to achn (each ?) other; while courts of equity bring before them various parties, standing in different relations, that the whole controversy may be settled, if possible, in one suit, and others avoided. This reasonable and just rule, we would adopt for all actions. It is for the interest neither of the suitor nor of the state, that there should be several suits to settle one controversy, so long as one will do it as well."
But in equity there was no hard and fast rule as to joinder, and the rule, so far as there was one, was one of convenience only, depending in its application upon the facts of each particular case, with much discretion allowed to the trial court.
3 Instead of stating the rule in this fashion, the commissioners went to the statement given in certain equity cases justifying joinder where all parties plaintiff were interested in both the subject of the suit and the object to be attained. 4 This was encrusted into the absolute requirement of "interest in the subject of the action and the relief to be demanded" as we find it in the codes. 5 Now the terms used did not of themselves carry a clear meaning. The most normal method of working some meaning into them would be to look at the primary purpose to be achieved by the code. This requires that we first decide which of the two somewhat inconsistent ideals above stated we are to serve. Such choice is not definitely made in the cases, but the method of approach of the judge to the particular question in issue indicates that he has already, perhaps subconsciously, made such choice. Thus we have the oft-quoted statement of Judge Comstock with reference to the provision for joinder of causes of action arising out of the same transaction or transactions connected with the same subject of the action : 6 "Its language is I think well chosen for the purpose intended, because it is so obscure and so general as to justify the interpretation which shall be found most convenient and best calculated to promote the ends of justice. It is certainly impossible to extract from a provision so loose, and yet so .comprehensive, any rules less liberal than those which have long prevailed in courts of equity:"
On the other hand the Oklahoma court quotes with approval Mr. Pomeroy's criticism of this view, 7 and says that it means the leaving of all questions to the individual opinion of the judge," 'Story, Equity Pleading (8th ed. 187o) 
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"a principle as dangerous to the administration of justice as to have no law at all, and, perhaps, as far from legislative intent as anything ever was from any legislative body."
The court then proceeds to construct its arbitrary definition of terms, which is grouped around the idea of "one existing, primary right," and then naively concludes that with the definitions it has made, 9 "it seems to us that the pleader and the courts should be able to properly determine when two or more causes of action may be joined in the same petition."
It is submitted that two lines of reasoning demonstrate that Judge Comstock was nearer the truth than were his critics. The first is the purpose of the code reform. The Commissioners themselves, the constitution and the law under which they were created, and the subsequent legislatures which followed them, all clearly indicate a desire to reform and simplify the old common law system.
10 That was to be accomplished in the main by the application of the more flexible equity principles. It could not be done by rules of the rigidity of those desired by the Oklahoma court. The test of experience shows that to follow such view is to defeat the main high purpose of the code reform, to make the rules an end in themselves and not the means to an end, the mistress and not the handmaiden of justice.
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The second is that the attempted definitions are meaningless. Until we know what we are after, our definition is of no value. What is "one existing, primary right"? W¥e might start with the right to life, liberty, and the pursuit of happiness as a broad definition and narrow it down almost to the vanishing point, and unless it was known what purpose we intended to subserve by our definition we could hardly be criticised.1 2 In other words the vague general terms of the code, which have a delightful air of preciseness about them, mean nothing until we construe them in the light of a purpose, either expressly recognized or Supra note 8, at p. 21, 124 Pac. at p. 964. "0 The N. Y. Constitution of 1846, Art. 6, sec. 24, directed the Legislature to "provide for the appointment of three commissioners, whose duty it shall be, to revise, reform, simplify and abridge the rules and practice, pleadings, forms and proceedings of the courts of record of this state," etc. The act appointing the commissioners instructed them "to provide for the abolition of the present forms of action and pleadings in cases at common law; for a uniform course of proceedings in all cases whether of legal or equitable cognizance, and for the abandonment of all Latin and other foreign tongues so far as the same shall by them be deemed practicable and of any form and proceeding not necessary to ascertain or preserve the rights of the parties." N. Y. Laws, 1847, ch. 59, sec. 8. The commissioners themselves thought -they had swept away "the needless distinctions, the scholastic subtleties, and the dead forms which have disfigured and encumbered our jurisprudence." Report, 1848, p. iv. subconsciously felt. The code commissioners stated such purpose as relieving "Justice from many of her shackles." 13 We may state it as the convenient, economical and efficient conduct of court business, the enforcing of rules of substantive law with as little obtrusion of procedural rules as possible. More shortly we may state it as "convenience of trial."
In the light of such a purpose it was possible to construe the provisions on joinder of parties in such a way as to carry out the old equitable rule of convenience. 1 " Our most modern rules are all in that direction. The test stated in the English, New Jersey and New York provisions now look distinctly toward the effect of the rule upon court business, rather than upon the rule as merely an arbitrary principle of law.
1 5 It is better to have our code thus expressed, but nearly if not quite the same result might have been achieved by construing the original code in the light of its primary purpose. In dealing with the meaning of that important term in the code, "cause of action," we shall endeavor to keep that main purpose steadily in mind.
CCAUSE OF ACTION" AS USED IN THE CODE
The phrase "cause of action" did not become a term of art in the law of pleading until the adoption of the code. It is true that the phrase was sometimes used under the common law system, as when Tidd says, after the second term only "when the cause of action is substantially the same," may a new count be added . 6 Again the phrase is met with in connection with statutes of limitation, and was found in the New York statutes by the code commissioners and continued by them in such use.
Here the expression usually is with reference to the time when the cause of action accrues, and it is apparently not necessary to differentiate it "Supra note 2, at p. from right of action.' 7 But the important use of the phrase as developed in code pleading with reference to the statement of the cause of action and the joinder of actions is not met with in common law pleading. The form of action and the rules for the production of an issue did not call for the development of the idea of a cause of action; while the principles of joinder of action depended on tests connected with the process, the form of action, the plea, the judgment-that is, tests other than the nature of the subject matter of the action."
The idea of stating the cause of action seems to have been taken over from equity pleading, where in that part of the bill known as the premises or stating part, the plaintiff is to give a narrative of the facts on which his right to relief rests.' 9 The code commissioners themselves emphasized that they proposed" "to reduce the system of pleading to one of allegation merely .... so that the same form of allegation may be adapted to cases which have heretofore been distinguished as legal and equitable," and that " ' "the plaintiff shall state his case according to the facts, and ask for such relief as he supposes himself entitled to; that the defendant shall by his answer point out his defence distinctly. This form of allegation and counter allegation will make the parties disclose the cause of action and defence, so that they may each come to the trial prepared with the necessary proofs."
Accordingly it was provided that the complaint should contain, among "may unite several causes of action in the same complaint, where they all arise out of" seven specified classes. "But the causes of action, so united, must all belong to one only of these classes, and must equally affect all the parties to the action, and not require different places of trial."
The substance of these provisions continue in the codes to the present time.
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In addition, the term was used in the original code in reference to the time of accruing of the cause, as above indicated ;25 to the survival of the cause ;28 to the venue of the action ;27 to the grounds of demurrer ;2s to the waiver of objections to pleadings, 29 to the grounds of defence in the answer, 30 to the situation resulting where the allegation of the cause of action is untrue, 3 1 to the privilege of amendment at any time whenever the amendment shall not change substantially the cause of action or defence, 32 and to the provisions for arrest. 194-198, 247-25o . The provision that the complaint shall contain a statement of the facts constituting the cause of action seems universal, although in the C. P. A. it is shortened to a "statement of each cause of action," perhaps because the requirement of giving "a plain and concise statement of the material facts" appears elsewhere, C. P. A. sec. 241. There is wide variance in the details of the joinder provisions of the various codes, although all speak of joining or uniting several causes of action in one complaint. Compare the broad rule in Kan. Gen. Sts. 1915, sec. 6979: "The plaintiff may unite several causes of action in the same petition, whether they be such as have heretofore been denominated legal or equitable or both. But the causes of action so united must affect all the parties to the, action, except in actions to enforce mortgages or other liens." See also Eng. Prac., order I8, r. i; I N. J. Comp. Sts. 1915 'Report, sec. 1O3: "Actions for the following causes, must be tried in the county where the cause thereof arose, or in which the subject of the action or some part thereof is situated." Sec. 122 (another action pending between the same parties, for the same cause; . several causes of action improperly united; and that the complaint does not state facts suficient to constitute a cause of action).
"Sec. 127 (all objections may be waived except that to the jurisdiction of the court over the subject of the action; and that the complaint does not state facts sufficient to constitute a cause of action).
" See. 129 (these may refer to the causes of action which they are intended to answer, in any manner by which they may be intelligibly distinguished). " Sec. 147 (this is to be considered a failure of proof rather than a variance). 'Sec. 149. " See. 154 (in an action for damages, on a cause of action not arising out of contract, etc.).
In 1852 the New York Cvde was amended in certain aspects important to our present discussion. It was provided that the answer might contain a counterclaim, which must be :-_3 "one existing in favor of a defendant, and against a plaintiff, between whom a several judgment might be had in the action, and arising out of one of the following causes of action:
I. A cause of action arising out of the contract or transaction set forth in the complaint, as the foundations of the plaintiff's claim, or connected with the subject of the action.
2. In an action arising on contract, any other cause of action arising also on contract, and existing at the commencement of the action."
And in the provision for joinder of causes was inserted the clause 5 "whether they be such as have been heretofore denominated legal or equitable, or both," and the additional class was added where the causes arise out of "the same transaction or transactions connected with the same subject of the action." It was still provided that the cause must affect all the parties to the action although the word "equally" was left out, but there was added* the important provision that the causes "must be separately stated."
These provisions in substance have continued to the present time.
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Of matters not expressly covered by the code the rule against "splitting a cause of action" is important.
3 7 The provision as to amendments becomes most important where the amendment is offered after the statute of limitations has run, and confusion has resulted from the attempt to apply the rule that a new cause of action cannot then be set up. In the joinder provision we still find the phrase "whether they are such as were formerly denominated legal or equitable. or both," and the sentence continues "where they are brought to recover as follows: ". ... 6. Upon claims arising out of the same transaction, or transactions connected with the same subject of action, whether or not included within one or more of the other subdivisions of this section." The requirement that the causes shall be "consistent with each other" is continued from the Code (see [3923] 33 YALE LAW JouRNAL, 328) ; the requirement that they shall affect all parties is dropped (see COMMENTS [1923] " "The terms 'right of action' and 'cause of action' are equivalent expres-wherever no occasion arises for making ta distinction between them. But careful analysis would draw such a distinction, and as a matter of fact a distinction is practically always drawn when a close definition is attempted. A right of action has been defined as "the right to prosecute an action with effect." 40 This would signify a right against the representatives of organized society, the courts, and the term may have that significance. But more generally it is used as meaning what we often term the "remedial right," that is the particular right-duty legal relation which is being enforced in the particular legal action under consideration. Such right-duty relation always exists when the plaintiff in a legal action is entitled to a favorable judgment 4 1 It seems clear that in the pleading sections of the Code of 1848, at least, the codifiers by cause of action meant something other than this right. They continually insisted on a system of allegation of fact, where the demand for relief, whether legal or equitable, was no proper part of the cause. As the quotations above given demonstrate, they spoke of the "facts constituting the cause of action," or "facts sufficient to constitute a cause of action." It was a deadly sin to plead law; what was necessary was to set forth the facts and these facts constituted the cause of action. In fact they rather overdid the requirement of avoiding statements of law;42 but there surely is no question of their intent. Authority in the cases for this distinction is ample.
VARIOUS DEFINITIONS OF CAUSE OF ACTION
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There has'recently been stated a view which, while not purporting to follow the right of action in defining the cause, yet does apparently limit the extent of the cause of action by the extent of a particular sions." Dunn, J., in Walters v. Ottawa (i909) 24o IIl. 259, 88 N. E. 654. The statement is made in applying the harsh and illiberal rule refusing to allow an amendment after the statute of limitations has run adding any fact necessary to be proved by the plaintiff. Perhaps it suggests an explanation why such rule was adopted. Cf. also Cardozo, J., in Jacobus v. Colgate (i916) 
YAI.
LAW JOURNAl, 163, 167), but is believed to accord with current usage. Cf. Phillips, Code Pleading (1896) sec. 3031, hereinafter discussed. In an acute criticism of Professor Pomeroy's definitions, hereinafter discussed, Professor Hinton raises the question "can the mere liability to a judgment for damages be thought of as a duty?" It is believed that here, too, according to the most convenient usage the defendant is to be regarded as owing a duty even before the judgment. Thus he may protect himself by making and keeping alive a tender. Cf. N. Y. C. P. A. sec. 7r ff. We ordinarily speak of a "duty to perform" a contract. Does the defendant relieve himself of all duty until an action has gone to judgment by failure to perform such duty?
" remedial right. 44 Thus it is said that prior to the code at common law one might have several causes of action growing out of separate subject matters, and also several theories of recovery growing out of a single subject matter, each cause of action forming a separate count. 4 5 (This seems not in accordance with the general view which is that the count system of the common law permitted the statement of the same cause of action in different form to avoid the prohibitions against alternative pleading and duplicity.)
Further, it is said that different rules prevailed in equity, where the plaintiff's bill was in the form of one continuous narrative, and "the bundle of diverse rights which equity permitted a plaintiff to enforce in one suit might be regarded as one equitable cause of action." Under the code "nowhere is there the slightest evidence of an attempt to abolish the distinction between legal and equitable causes of action. On the contrary, there is every reason to believe that the distinction was intended to be maintained; the code provides for the joinder of causes of action, whether legal, equitable, or both."
47 Hence, the conclusion seems to be that to every remedial right there is a separate cause of action. But it is urged with all deference that the codifiers stated in so many words their desire to blot out distinctions of this kind, to make a blended system of law and equity wherein the facts, not the remedial rights, should be stated, and to provide for joinder of causes, whatever was the former rule. 4 resurrect old formal distinctions under the guise of some supposed need of restoring the old count practice of the common law.
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An oft-quoted definition is that of Professor Pomeroy. After stating that every action must have the elements of a primary right possessed by the plaintiff, and a corresponding primary duty devolving upon the defendant; a delict or wrong done by the defendant which consisted in a breach of such primary right and duty; a remedial right in favor of the plaintiff, a remedial duty on the defendant, and finally the remedy or relief itself, he says 51 "Of these elements, the primary right and duty and the delict or wrong combined constitute the cause of action."
There are many able criticisms of this definition. Thus it is pointed out that this, too, makes the cause of action include law and not merely facts, contrary to the idea of the codifiers; and it is further pointed out that there is no real delict in such actions as those for partition or for probate of a will.
2 Perhaps the most direct of all the criticisms is that it is hard to see what the definition means. Like the code itself, it seems to be precise, and yet upon application in practice it does not carry any exact meaning which will afford any practical test for the problem to which it should afford the solution. The definition itself is a mixture in which fact and law, operative facts and legal relations, are intertwined.
In practice the test suggested by Professor Pomeroy has seemed to revolve around the idea of the "primary right." The "primary right" seems quite elusive to the writer. Pomeroy apparently thought he was contrasting it with remedial right. It would then be a substantive as distinguished from an adjective right. Now the classification of law into substantive and adjective is perhaps convenient for pedagogical and other purposes, but after all it should be recognized that there is no fundamental opposition or distinction between the two branches of the law. In fact it is only by straining our forms of expression that we may find a delict or wrong in the case of every cause of action. We can find a resulting right-duty relation from the cause of action; but to find the delict in cases such as those just mentioned-an action of partition or to probate a will-forces us to the absurdity suggeited by Judge Bliss that the defendant's wrong is in refusing a remedy to the plaintiff without action. 5 3 Perhaps it is because there is no striking antithesis between a primary right and a remedial right which serves to define and distinguish each that we find those applying this definition looking for the primary right as the principal or most important right in a group of legal relations. Thus in actions of trespass to land, ejectment and the like, my "property right in the land" is sometimes viewed as the primary right, which is over and above such subordinate and lesser rights as my right that you shall not trespass upon it and the like. The net result in practice is that the primary right, which is apparently thought of as a simple and precise thing, turns out to be complex and indefinite. It means what the person using the term makes it mean. In the case of injury to person and property at the same time, there might be two primary rights, a right to an uninjured personality, a right to uninjured property; or perhaps there is only one, a right not to be caused loss by defendant's negligence. 54 My view of primary right may differ from yours, and we have no common ground, only the statement of our opposing views. Thus, the idea of the primary right may be of some value when we know what it is and how extensive it is. But in pleading, where our real question is the one of extent, we have not advanced anywhere by making our definition turn about such a right.
OPERATIVE FACTS AS THE CAUSE OF ACTION
There remains one further method of approach to this problem. This, it is submitted, affords the best basis for a helpful solution. It involves primarily the recognition of the distinction between operative facts and legal relations so much insisted upon in the Hohfeld system of analysis ;55 but it was well worked out in this particular connection long before Hohfeld wrote. In Judge Phillips' admirable little treatise on Code Pleading, published in 1896, there is the following:56 "The question to be determined, at the threshold of every action is, whether there is occasion for the state to interfere. Therefore, when a suitor asks that the public force be exerted in his behalf, he must show that there is, prima facie, occasion for the state to act in his behalf. That is, he must show a right in himself, recognized by law, and a wrongful invasion thereof, actual or threatened. And since both rights and delicts arise from operative facts, he must affirm of himself such investitive fact or group of facts as will show a consequent legal right in him, and he must affirm of the adversary party such culpatory fact or facts as will show his delict with reference to the right so asserted. The formal statement of operative facts showing such right and such delict shows a cause for action on the part of the state and in behalf of the complainant, and is called, in legal phraseology, a cause of action." This is believed to be the sound approach to the problem. The cause of action is the group of operative facts giving cause or ground for judicial interference. The learned author continues :
"From the foregoing definitions of right of action and cause of action, it will be seen that the former is a remedial right belonging to some person, and that the latter is a formal statement of the operative facts that give rise to such remedial right. The one is matter of right, and depends upon the substantive law; the other is matter of statement, and is governed by the law of procedure."
Here it is thought that the author has fallen into a slight error. It is the facts themselves, not the statement of them, which constitutes the cause. This is the plain language of the code itself.
Having completed this excellent anlysis the learned judge then looks to Mr. Pomeroy and the idea of the primary right to ascertain the extent of a single cause of action. For the reasons given above this treatment does not seem helpful. We may, however, accept the view that the cause of action is an aggregate of operative facts, a series of acts or events, which gives rise to one or more legal relations of right-duty enforceable in the courts.
This definition in its essentials is recognized in many cases. 5 9 It seems clearly what the code commissioners had in mind in referring to the "facts constituting the cause of action" and "facts sufficient to constitute a cause of action" in their general insistence on fact plead- ' Hohfeld, Fundamental Lcgal Conceptions (1923) This seems too restricted. It takes at least two parties to make a law suit and the code requires the whole story to "constitute a cause of action." We need all the facts-a complete history of the controversy-in our definition of cause.
62 This is true even though we assume some of these facts or require the defendant to plead them. But we must go still further. May a single cause give rise to several rights of action? If so, where do we set the boundaries to our group of. operative facts? Where does our private history begin and where end?
It seems that a single cause may give rise to innumerable rights. And the extent of our cause and the number of persons it may affect must be determined having in mind our main purpose, above referred to-convenient, efficient trial work. So our cause should be as extensive a history as we can conveniently and efficiently handle as a single unit, and without injury to substantive rights.
It will be noted that this means that the operative facts may vary somewhat and still the cause of action be the same. This is, of course, in accordance with current usage, as shown for example in the case of amendment after the statute of limitations has run. A cause of action may consist of operative facts a, b, c, d. and e. The substitution of fact f for fact e may not make a new cause of action; while the substitution of facts f and g for facts d and e may. Our test is not absolute identity of all the operative facts, but whether the number of operative facts common to each situation is sufficiently large to make the treatment of the cause as a unit desirable for convenient and efficient trial work. 4 See supra notes 24, 28, 29. Cases are collected I C. J. 938, 939. This conception seems to the writer to mar the effectiveness of Judge Sibley's little book, supra note 52. The learned author follows Judge Phillips' analysis in large measure, but ultimately identifies cause of action with the defendant's wrongful act.
See authorities in note 59, supra. * This is generally admitted by those who view the cause as the set of operative facts. See supra note 59. Cf. the following: "Since the demand for relief does not constitute a part of the cause of action, as from the same cause of action there often arise several remedial rights, the singleness of a cause of action cannot be determined by an examination of whether different kinds of relief are prayed for or objects sought." 23 Cyc. 283.
" Here many courts which properly view the cause of action as including all the operative facts, not the defendant's wrongful act alone, fall into error; for they hold that any change in the operative facts makes a new cause of action. As in all questions of pleading, the precedents are confused and confusing. Many of them illustrate what Chief justice Winslow meant when he said "The cold, not to say inhuman, treatment which the infant Code received from the New York judges is matter of history." 6 5 But the views above stated are in accord with some of the weightiest of the precedents -we have. Thus it has long been recognized that Connecticut has one of the most workable of the codes. Yet it is submitted that the Connecticut cases, some of which are referred to hereinafter, 66 cannot be understood and explained except on some view at least analogous to that herein stated. Again, Missouri is a state somewhat noted for its strictness in matters of pleading, and yet the more recent cases there require a similar test. 67 there is an extended discussion by the Court of Appeals and it is held that no separate statement of causes is needed in the case of a single accident, though a'claim is made of negligence under the common law, of negligence under the Employers' Liability Act of New Jersey, and of negligence under the Federal Employers' Liability Act. It is true the court does attempt to work out the idea of the primary right, but the conclusion is nevertheless that there is but a single cause of action. It may be objected that here is no absolute definite definition, no mathematical test to be applied as a rule of thumb. None such is (1923, C. C. A. 2d) intended or thought feasible. There is no royal road to pleading for either bench or bar. Two things, however, are claimed for this analysis. First, it puts the emphasis where it should be, namely, on the operative facts. Our problems of joinder, of stating a cause, of amendment, should be decided with reference to the ease of developing the operative facts in our law trials, and our application of legal principles to such facts when developed may be expected to take care of itself. Second, it affords a test or touchstone for extending or limiting our view to meet the exact situation presented in each case. There is thus afforded a pragmatic instead of a purely arbitrary application of procedural rules. This would leave a considerable choice to the pleader himself, but still more it would leave much to the discretion of the trial judge, who after all is the one upon whom the responsibility of getting trial work done must rest.
It is objected that here is outlined a system to work well only with able judges. Surely this must be conceded. What system will do away with the personal equation, will not depend for its ultimate success upon the human instruments who work it? What is hard to understand is why it is hoped that a system of involved and confused definition will be any easier for the incompetent judge. It is submitted that this is but the old error of "delusive exactness." We think that in speaking of "one existing, primary right" we have discovered a mathematically exact test which will dispense with brains upon the part of the judge. It is submitted, however, that, even with the weaker judge, it is better policy frankly to indicate to him the problem and how he is to solve it, rather than to ask him to stumble along in the dark with seemingly precise but really meaningless legal phrases.
It is obvious that under such a test there is room for much variation between individual judges. Such has always been the case and will undoubtedly continue to be. Perhaps it is most important for judges therefore to set a standard of liberality or of strictness before themselves at the outset of their careers; for such a theory of judicial life will determine their rulings on pleading. The writer need hardly add that personally he believes the more liberal view the better. Not that a very good case cannot be made for strictness, but the finite human mind of the' lawyer is unable to attain it. In practice it seems an impossible standard. Moreover, it is believed to be sound policy that where one lawsuit will do the work of two, the one ought to be favored.
Of course there is no reason why in many situations the decision of the extent of the cause should not become standardized. Thus in the case of splitting, we should decide once for all whether to consider injuries to person and injtries to property from the same accident as a single cause or as two causes, and thereafter we may apply this definition to all succeeding cases of the same kind. Even if this is done there will be many cases, especially under "the same transaction" situation, where a large measure of discretion must be exercised by the trial judge.
SOME APPLICATIONS OF THE SUGGESTED TEST
It seems desirable to indicate without expanded treatment how the suggested test of a cause of action may be applied in specific cases where the term is important under the code.
In the statement of the facts constituting the cause of action, the emphasis is placed on the recital of the acts or events which have happened and are relied on to justify societal intervention between the parties litigant. This is in line with the code ideal that the plaintiff should tell his story simply and concisely, leaving it to the court to apply the law.
1
We still must decide how specific the plaintiff's recital must be, and how much of the story we shall expect to hear from the defendant rather than the plaintiff. These problems, involving differences of degree only, are often confused by thinking of conclusions of law as something different from conclusions of facts, and ultimate facts as quite other than evidential facts. 7 2 We are helped, rather than hindered, by thinking of our problem as simply giving a bit of past history.
In the problems of joinder of causes of action we are not actually joining causes so much as our recitals or statements of the causes. Our present test depends upon the nature of the subject matter, 7 3 which is to be discovered by looking for shnilar groups of operative facts. So, in the famous "same transaction" class of joinder, we find our justification for joinder in the close connection in point of happening of the groups of operative facts so joined. 7 4 The same situation applies to 1t may be urged that the view of cause of action as an aggregate of operative facts does not sufficiently set the term apart from "transaction" in the expression "cause of action arising out of the same transaction." But it is thought that both were intended to refer to groups of facts, and since the whole purpose of this section-including the remaining portion, "transactions connected with the same subject of the action"-is to extend the rule of joinder, the difference is in extent and number of the facts. We decide that a limited portion of the group of facts constituting a transaction, i. e. a series of connected acts or events-or of transactions connected with the subject of the action, i. e. "subject matter" of the action, a broader concept than primary right including at times physical objects, such as land-should be treated as a unit giving the cause for societal action; but then we may add to this other units having close connection therewith. The term "arising out" seems apt in this connection; it would not be so apt if for cause were substituted right, since the legal relation is considered to result from, rather than arise out of, the facts. This then becomes, as was intended, an omnibus class, providing for a wide class of joinder. It might properly apply to a case such as Natoma Mining Co. v. Clarkin (i86o) 14 Calif. 545, ejectment with an application for an injunction to stay waste, pending the action. The dissimilarity in the important operative the counterclaim provision, and ought to render impossible) or at least improbable, such unfortunate decisions as that when the plaintiff sues the defendant because of a collision of their respective automobiles, the defendant cannot counterclaim in the same action.75
The separate statement of causes so joined has caused difficulty which, it is believed, is unnecessary under the suggested test. Courts which make a limited definition of cause of action then find themselves under the necessity of separately stating each cause so defined. This involves a mass of repetition which is simply absurd, afid which the courts in practice will not require. Pragmatically the definition does not work. This is well illustrated by a very recent case from New York where Rule 90 has been rather unfortunately applied in certain other recent cases.
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This is a case where the proper result was reached with apparently some hesitation. A steamship company brought suit against several defendants to recover damages for unreasonable detention of a ship in unloading a cargo of wheat. There were consignments of different amounts under six different bills of lading, and certain of the defendant consignees only delayed unloading for eight days, while others delayed for thirteen days and the remainder for sixteen days. The claim was for damages in the nature of demurrage charges, but facts would justify a holding that there were two causes of action in that case.
since the bills of lading contained no express provision therefor, the obligation was one of implied contract only. It was alleged that the value of the use of the ship was $I,ooo per day, and appropriate amounts were claimed from each defendant according to the delay caused, the total, as well as the largest amount, being sixteen thousand dollars. A motion for separate statement was refused, and this decision was affirmed by the Appellate Division, and ultimately without opinion and by a divided court in the Court of Appeals, the majority holding that only one cause of action was stated. Cleveland Cliffs Iron Co. v. Keusch. 77 Now it is obvious that the most important factual issue is that in connection with the delay in unloading, where the facts are common to all. To cause these facts to be repeated against each defendant seems absurd, and yet clearly the plaintiff has a different right against each defendant. A view of the law in operation would require a definition of cause of action otherwise than according to the separate rights. Our pragmatic test would take into consideration the fact that the group of facts concerning the delay was common and would hold with the majority that there was only one cause of action.
Another case, recently decided by the same Appellate Division which decided the Cleveland Cliffs case, takes up the same matter. This was a case of alleged malpractice against four physicians who successively set the plaintiff's shoulder, the last operation being almost eight months after the first. Sherlock v. Manwaren. 78 Now the time element here is so long that it is possible to argue that the situation is too extensive to be handled as a single unit. And yet in practise the facts are so related that they cannot be separated even on separate trials. "What each defendant did or omitted to do is essential to the proof of the liability of each and of the extent of such liability." Hence the court, in an able opinion by Mr. Justice Crouch, held that there was a common question of fact so that all the doctors might properly be joined. And while, as was pointed out, the Civil Practice Act provides for a larger measure of discretion in the trial judge, yet as 'the court below had apparently ruled as a matter of law that separate actions would be necessary, its decision was reversed. The learned judge well states the present system of joinder of parties and of causes in New York as "a complete and flexible system .. . the purpose of which is the prompt dispatch of litigated business and the limits of which should be only the convenience of trial without prejudice to substantial rights." This is a most excellent statement of the proper pleading ideal to be followed. (1923) The court did, however, go on to say that there were separate causes of action against the various doctors, which under Rule 90 must be separately stated. This part of the opinion is not as carefully worked out as the other portions. It is said simply that there is nothing to show that the doctors were joint tort feasors, and hence it is "reasonably clear" that there were separate causes, citing cases that a doctor is not liable for the acts of a .substitute whom he sends in his place. But if a joint liability is necessary before there can be a single cause against more than one defendant, the court's decision in the Cleveland Cliffs case must have been wrong, for there the liability of each defendant rested on implied contract, arising where there had been separate and individual contracts of carriage. Such a test of a cause, it is submitted, cannot be employed, 7 and we must look to the similarity of the operative facts against each doctor. Under the circumstances, especially since the operations were made at somewhat widely separated intervals, it is perhaps not objectionable to rule that there are separate causes; but here too the court might well have held there was but a single cause, stated. The latter view seems to the writer the preferable one from the practical point of view.
In these two cases joinder of parties was permissible because of the new "common question of law or fact" test of the Civil Practice Act. Such joinder would have been much more doubtful, if not impossible, under the old code provision. Justice Crouch well points out that "transaction" as used in the joinder of causes section is to be given a more extended meaning with the extension of the joinder of parties section. This seems sound, but the same reason is applicable to the other term, cause of action. Removal of pleading shackles may well extend the meaning of cause of action. Such flexibility of usage is, it is submitted, a necessary part of a proper empirical view of pleading 80 With the restricted view stated in some of the recent New York cases 81 'may be compared the view of many courts discouraging the use of separate counts, and specifically refusing to permit alternate statements of the same cause in different counts.
2
The Connecticut experience is somewhat instructive. Judge Baldwin, who was largely responsible for the Connecticut code, early ruled that a claim for damages for breach of contract in refusing to accept goods ordered , For cases holding that there is a single cause against several defendants, see notes 76, 83.
,0 It may be urged that the omission from the C. P. A. of the requirement that causes joined must affect all parties (see supra note 36) is important here. While it was desirable to omit this phrase as likely to cause trouble, yet it is believed that the real obstacle previously was usually the joinder of parties provision, and its expansion automatically led to an expansion of the cause of action. Nevertheless the omission of this restriction may operate helpfully at times not to prevent joinder of separate causes. 81 See supra note 76. See supra notes 46, 49.
might be set up in the same count with a claim for damages for the conversion of the same goods.s Thereafter he and other members of the court took occasion frequently to criticize the bar for "dividing the statement" of a "single cause of action" into two or more counts.
8 4
But this, too, was an insistence on formalism which did not work in practice, and the court now substantially leaves the matter to the pleader 5 The proper rule would seem to be that while a separate statement is not required unless the operative facts are separate and distinct, yet that it is not error to continue the old common law practice, subject to the usual power of the court to correct unduly repetitious pleading.
8
With reference to "splitting a cause of action," our real problem is perhaps a little different than mere convenience of trial, for it is the one of policy how far we shall go in compelling a person to litigate his difficulties in one action. But here, too, we have no better way of deciding our question of policy than comparing the operative facts asserted in the former with those asserted in the present suit. If they are, in large measure, identical, there is an attempt to split a cause of action which is not permissible. In other words, we are using the same test used in the other cases.sr Here again the writer favors the policy which will lead to compelling all related questions to be tried in one action.
On the question of amendment stating a new cause of action we would apply the same process, a process of matching up the operative facts stated in the original complaint with those stated in the proposed amended complaint.
8 ' The process is similar in the case of the plea of another action pending or the plea of res ad]udicata 8 9 It should be noted, however, that in these situations not only the "same" cause of action is necessary but also an identity of parties is required by the terms of the governing legal rule. Thus a cause of action may remain the same though an amendment has added a new defendant as a party; but such new defendant cannot be brought in after the statute of limitations has run in his favor. Identity of the cause alone is not enough.
CONCLUSION
The cause of action under the code should be viewed as an aggregate of operative facts which give rise to one or more relations of right-duty between two or more persons. The size of such aggregate should be worked out in each case pragmatically with an idea of securing convenient and efficient dispatch of trial business.
It is not advocated that no further attempt be made to restate our codes so as more clearly to set forth the procedural, the incidental, nature of the rules. On the contrary all attempts, such as that of England, New Jersey and New York, to state in more accurate language what we are now in a more or less blundering fashion attempting to do, 90 are highly desirable. And the removal of useless shackles, such as that on joinder of causes of action, may well be favored. 91 Meanwhile, as we go along, we need to restate the concepts we already have so as to make our procedural rules the means, and not the end, of suits at law.
the obstruction. As Professor McCaskill has suggested, it is not clear why the injunction could not be obtained as a supplemental remedy upon an unsatisfied judgment. But to go further and say that the court is wrong in not holding that there were two separate causes of action which could be split, seems not only erroneous under the blended system of the code, but unfortunate in its policy of unnecessary suits. Cf. accord, NOTES (1922) 
